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MEMORIAL | 


Mr. Robert Mackintoſh, Advocate, Mr. Fames 
Dalgleiſi, Sheriff-depute of Fife, and 
John Horſburgh, Sherift-clerk of Fife, 
Defenders; 

on. _ 
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James Sibbald, Shoemaker and late Conveener of the 
Trades of Cupar of Fife, Purſuer. | 


» 


prior to the laſt general Elections, have been the Cauſe 
of much Litigation in different Courts, and to thele 1s 
likewiſe owing the preſent Action. 

The Memorialiſt, Mr. Robert Mackintoſh, had early declared 
himſelf a Candidate to repreſent that Burgh, and the other Burghs 
of the Diſtrict, in Parliament; and, as he had Reaſon to believe, 
during the Courſe of the Canvaſs, that his Competitor had been 
extremely liberal in giving Bribes to a Number of the Members 
of the Town-council of Cr, he reſolved to do what lay in his 
Power to bring ſuch unconſtitutional Practices to Light, and thoſe 

| guilty of them to due Puniſhment. q ' 

With this View, he preferred a Petition to the Sheriff of the 
County, upon the 9th of October 1767, ſetting forth, that ſundry 
Acts of Corruption and Bribery, and other undue Means had been 
uſed and practiſed in the Burgh of Cupar, by George Dempſter, 
Eſq; and John Baxter, Provoſt of Cupar, by themſelves, and o 
thers, their Agents and Aſſociates, for corrupting the Members 
of the Town-council, to influence the Election of a Member to 


Parliament, and therefore, praying the Sheriff to take a Precogai- 
tion 


'F3 political Operations in the Town of Cupar of Fife, 


2 
tion by the Oatlis of Witneſſes, for bringing the Facts to Light, 
that the Offenders might be brought co Trial, according to 
Law. | 5 

The Sheriff granted the Deſire of this Petition, and, in conſe- 
quence thereof, a Number of Witneſſes were cited and precog- 


noiced. | 
Amongſt others, the Purſuer, James Sibbald, was called upon to 


give Evidence as to what he knew, but having refuſed in a con- 


temptuous Manner to anſwer the Queſtions that were put to him, 
the Sheriff found it neceſſary for the Support of his own Autho- 
Tity, to commit him to Priſon, upon the 4th of November 1767, 
where he continued until the 12th of the ſame Month, when he 


was liberated, upon finding Bail, to appear before the Sheriff, at 


any Time within ſix Months; Mrs. $:6bald, the Purſuer's Wife, 
was likewiſe committed to Priſon, at the ſame Time, with her 
Husband, on account of her having behaved, not only in a moſt 
indecent, but alſo in a moſt outrageous and inſolent Manner, to- 
wards the Sheriff while her Husband was under Examination ; 
ſhe was, however, told the very next Day, or the Day thereafter, 
that ſhe was at Liberty, and might go. home when ſhe pleaſed, 
but having been well entertained in the Priſon with Wine and 
other good Cheer, {he choſe to continue there till her Husband was 
liberated. 

Mr. Sibbald thought proper, after his Liberation, to bring 
an Action of Injury, Oppreſſion, wrongous Impriſonment, Dama- 
ges, and Exhibition, againſt Mr. Mackinto/b, and the Sheriff-de- 

ute, and Sheriff-clerx; in which, after ſetting forth his own, 
and his Wife's Impriſonment, he concluded againſt Mr. Mackin= 
%% and Mr. Dalgleiſb, for Payment of 200 J. Sterling Money, 
in name of Damages, and 50 J. as the Expence of Proceſs, and 
that they ſhould likewiſe be otherwiſe cenſured and puniſhed, to 
the Terror of others, to commit the like Malverſations and 
Oppreſſions in Time coming. The Sherift-clerk was only 
called upon to exhibit the Petition preferred by Mr. Mackin- 
20%, and the Warrants of Commitment, and other Steps of Pro- 
cedure. | 

This Action having come in courſe, before the Lord Monbodds, 
Ordinary, his Lordthip appointed the Purſuer to give in a fpecial 
Condeſcendence of the Facts he offered to prove. 6s 
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A Condeſcendence was accordingly given in, in which the Pur- 


ſuer ſet forth and offered to prove the following Facts, viz. © That 


% upon the 6th of October 1767, the Purſuer was deſired to come 
to the Houſe of John Thom/on, Merchant in Cupar, to ſpeak to 
* Robert Geddie junior, then one of the Baillies of Cupar, where, 
„ when he went, he found Mr. Mackmto/h, Defender, and the 
„ ſaid Robert Geddie entered into the Room after him, and locked 
© the Door: That Mr. Mackmto/h then ſaid, Conveener, I have a 
Warrant from the Sheriff to take your Oath, anent certain un- 
% due Practices uſed by Mr. Dempſter and others, in order to in- 
* fluence the preſent Election: That he was then and there 
e threatened and compelled to give his Oath, by being told, that 
* if he did not ſwear, he would be immediately put in Priſon, 
“ and that theſe Threatenings were repeated during his Examina- 


„tion: That he was kept in the Room for ſome time againſt his 


„Will, and it was with great Difficulty he made his Eſcape: 
y „ That, upon the Purſuer's afterwards repreſenting to Mr. Dal- 

glieſh, Defender, what Uſage he had met with in Fohn Thom- 
go - s, Mr. Dalglieſh declared he had granted no Warrant for 


taking any Oachs or Declarations about the Matter, and knew 


nothing about what the Purſuer, 7ames Sibbald, alledged : That 
„the Warrant for taking the Precognition, was only dated the 
« gth of October: That a little before five o'Clock at Night of the 


„ 19th of October, the Purſuer got a Citation to appear before the 


„ Sherift-depute. of Fife, or his Subſtitute, within the Houſe of 
* Damel Monro, Vintner in Cupar, that Evening at five o Clock, 
to be examined on the Precognition therein mentioned: That he 
„ accordingly went, and in Preſence of Mr. Mackinto/b, Mr. Hor 
* burgh, Sherift- ſubſtitute, and ſeveral of Mr. Mackintofh's Ad he- 
“ rents in Town, was deſired to give his Oath, that he might be 
% examined concerning ſome Acts of Bribery alledged to have 
% been committed in Town; which he refuſed to do, ſaying, at 


_ * the ſame time, that he did not think they had any Title to make 


% him ſwear in the Affair, and that he was not in a proper Court: 
„“ That Mr. Mackinto/h, Defender, then inſiſted and required the 
* gheriff- ſubſtitute to commit James S$ibbald to Priſon, on account 
* of his refuling to give his Oath: That he was then ordered out 
* with a Sheriff-mair attending him, and confined in another 
© Room with the Officer, for upwards of Half an Hour, when he 
" was again called in, and ſummoned to appear before the Sheriff 
on 


on the then next Day, at ten O'Clock before Noon, within the 
Tolbooth of Cupar, within the ordinary Court- room: That he 
accordingly attended at ſaid Time and Place, but no Court was 
held: That, about nine o' Clock of the Evening of the 4th M 
vember, he was, upon the High- ſtreet, ſeized by three Sheriff. 


* mairs, and forcibly carried, or dragged, into the Houſe of the 


foreſaid Daniel Monro, and taken into a Room of that Houſe, 
where he found Mr. Dalgle/h, Mr. Mackintoſh, and Mr. Hor/- 
burgh, Defenders, and ſeveral others of Mr. Macknto/h's Friends: 
That he was deſired to give his Oath, which he did, and an- 
ſwered ſeveral Queſtions, which Anſwers were taken down in 
Writing: That a Queſtion was put to him on Oath, tending to 
infer Turpitude againſt himſelf, which, though innocent, yet, 
as not bound, he would not give him the Satisfaction to an- 
{wer ; and a Declaration of his Refuſal was taken down on a 
ſeparate Paper: That Mr. Mackintoſh, the Defender, then inſiſt- 
ed, that the Purſuer ſhould be committed to Priſon ; to which 
Mr. Dalglieſh, the other Defender, anſwered, that it was like a 
Force upon himſelf to grant a Warrant of Commitment, or 
Words to that Purpoſe ; but, upon Mr. Mackinto/\'s inſiſting, 
he agreed thereto, and granted a Warrant of Commitment a- 
gainſt the Purſuer: That a Warrant of Commitment was alſo 
granted by the ſaid Mr. Dalglieſh, Defender, againſt Katharine 
Hutchiſon, Wife to James Sibbald, Purſuer, and they were both 
committed to Priſon about twelve o'Clock at Night, when they 
took a Proteſt for wrongous Impriſonment : That they were 
both detained in Priſon till the 12th of November, when they 
were ſet at Liberty, upon the Purſuer's finding Bail for his Ap- 


79 N 


pearance. 


This Condeſcendence being only given in upon the 5th of March 


1768, the Anſwers to it could not be prepared during that Sei- 
ſion; upon which the Lord Ordinary, by his Interlocutor of the 
Ioth of the ſame Month, © before Anſwer, allowed the Purſuer to 


£6 
Lc 


prove the Facts ſet forth in his Condeſcendence, and all Facts 


and Circumſtances relative thereto; allowed the Defenders to 
prove ſuch Facts as ſhould be contained in the Anſwers to be | 
given in by them to the Clerk, and ſigned by their Lawyer, any 
Time betwixt and the 1ſt of April then next, and all Facts and 


Circumſtances relative thereto ; and allowed both Parties a con- 
66 1 
** junct 


« junct Probation upon the whole; and granted Commiſſion and 
„ Diligence, &c.” | 
Anſwers were accordingly given in by the Defenders, to the 


Purſuers Condeſcendence upon the 31ſt of March 1768; and a 


Proof having been led, your Lordſhips were pleaſed to appoint both 
Parties to lodge Memorials upon the Import thereof. | 

In obedience to that Appointment, the preſent Memorial is 
humbly offered upon the part of the Defenders, in which they 
propoſe, with all poſſible Brevity, to exhibit to your Lordſhips a 
true State of what paſſed upon the three different Occaſions, when 
the Purſuer was called upon to be examined. | 

And, in the firft place, with regard to what paſſed upon the 6th 
of October, your Lordihips will be informed, that this firſt Exami- 
nation was before Mr. Geddie, one of the Baillies of the Town, and 
that the Sheriff had no Concern with it whatever. Nor is it true, 
that, upon that Occaſion, Mr. Mackmto/h pretended, that he had 
obtained a Warrant from the Sherift, or that any Threats or Com- 
pulſion were uſed towards the Purſuer. The true Fact is, that he 
gave his Oath, and anſwered a few introductory Queſtions, which 
were taken down; but his Wife having raiſed a Riot at the Door, 
he, on that Pretence, went out, and did-not again think proper to 
return. The imperfect Depoſition, which is to be found on the 
38th and 39th Pages of the State, will ſpeak for it{elf, and that no 
Threats, or improper Detention of Mr. S:bbald took place, at that 
Time, will appear from the Depoſitions of his own Witneſſes. 

George Johnſtone, Writer in Cupar, depones, p. 9, Letter I, That 
* he was preſent in the Houſe of 70h Thom/on, Merchant in Cupar, 


on Tueſday the 6th of Odlober 1767, being the Day of the Meeting 


„% of the Freeholders of the County of Fife, along with Mr. Thom- 
« ſon, Mr. Mackintoſh, Baillie Geddie, and Mrs. Thonſon ; that he 
„ {xw Conveener $:bbald there, but does not remember whether he 
« was there before the Deponent came, or was ſent for afterwards. 
„ Depones, That cither Mr. Mackimto/h, or Baillie Geddie, ſaid to 
© Conveener Sibbald, that he behoved, or was called, to give his 
* Oath in a Precognition with regard to Bribery and Corruption 
„ jn the Trades Election. And being interrogate, if Mr. Mactn- 
« to/h, or Baillie Geddie, ſaid, that they had an Order or Commil- 
© fon from the Sheriff to take a Frecognition, or to examine So- 
* bald ? depones, he does not remember of any ſuch Thing, and 


„that he looked upon Baillie Ceddie as acting as a Baillie ; but 
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8 } 
the Deponent never heard of a Petition having been given in for 
taking Conveener Sibbald's Oath. And being interrogate, if, 
upon Conveener Sibbald's be ing deſired to give his Oath, he did 
not, for ſome time, refuſe to give it? depones, He does not ex- 
actly remember; but the Deponent thinks he is certain he gave 
his Oath. And being interrogate, If he heard any of the Per- 
ſons preſent, ſay, he, Conveener Sibbald, would be put in Pri— 
ſon, if he did not give his Oath ? depones, He did not hear any 
of them ſay ſo. And being interrogate, If Conveener S:bbald 
aſked the Deponent, if it was lawful for him to give his Oath? 
depones, That poſſibly he might have aſked him, but does not 
remember if he did. And being interrogate, If Sibbald was de- 
tained there againſt his Will? depones, That after Conveener 
Sibbald was aſked a few Queſtions. relating to the Elections, 
Mrs. Thomſon, who had gone out of the Room, returned, and 
told that Mrs. S:bbald was wanting her Huſband.; to which it 
was anſwered, either by Mr. Machintoſh or Mr. Geddie, that they 
would detain him a very ſhort Time, or that he would ſoon be 
done with his Examination; that Mrs. Thom/on went and re- 
ported the Anſwer, and immediately thereafter the Deponent 
heard loud knocking at the Door below, and a high Noiſe of 
Tongues, on which James Sibbald opened the Door of the Dining- 
room, where he was, in a forcible Manner, ſaying, that he 
would ſtay no longer to hear his Wife abuſed, and immedi- 
ately went out of the Room, and down Stairs. to the Street, 
where the Deponent ſaw him meet with Mr. Dempſter, and, he 
thinks, Mr. Baxter, and ſome others, and ſaw him, as he thinks, 
and his Wife, go together. Depones, That he ſaw no Force 
uſed to detain Conveener Sa.“ h | 
Baillie Gedadie, the Purſuer's next Witneſs, ſwears pretty much 


to the ſame Purpoſe, in Pages 16th and 17th of the State; and 
James Carſftairs depones, Page 25, D. That, upon the 6th of 


October 17 67, he was employed, either by 7homas Robertſon, Wri- 
ter, or Baillie Ged:e, to go to the Houle of 7 Thomſon, Mer- 
chant in Cupar, and write a Depolition of James Sibbald, the Pur- 
ſuer; that he accordingly went and wrote the ſaid Depoſition, 
in Preſence of Robert Geddic,, then one of the Baillies ; but the 
laid Depoſition was not finiſhed, on account of a Noiſe on the 
Out- ſide of the FHloule-door, inade by the Purſuer's Wife, and o— 
ore; that the Purſuer ſaid he would not Ray to fee his Wife a- 


* puled; 


# buſed, and ſome of the Company preſent told him no Perſon 


«4 was abuſing his Wife, on which the Purſuer went out of the 
„Room, and did not return.” 

With regard to what paſt upon the 19th of October, which was 
poſterior to the Sheriff's having granted a Warrant fog citing Wit- 
neſſes, it appears from the Proof, that the Purſuer's Condeſcendence 
is equally exaggerated. The Proceedings upon that Occaſion will 
appear from the four Papers of that Date, inſerted in the 39th, 
goth, and 41ſt Pages of the State, which are ſupported by the De- 
poſitions - George Johnſtone, Page 11th, C. and William Robertſon, 
Page 30, 

i only now remains to conſider what paſſed upon the 4th of 
November, the Day on which Mr. Sibbald and his Wife were com- 
mitted to Priſon; and the Memorialiſts are perſuaded, that when 
your Lordſhips peruſe the Pepoſitions of the Witneſſes on that Head, 
you will be of opinion, that neither of them had any Reaſon to 
complain.. 

Mr. S$:hbald, the Parſeer, is pleaſed to alledge, that he was ſeiz- 
ed by three Sheriff. -mairs, and forcibly carried or dragged into the 
Houſe of Daniel Monro; but it appears from the Depoſitions, that 
no Force or Violence was uſed againſt him, though, no doubt, the 
Officers would have been well intitled to have carried him by Force 
before the Sheriff, upon his refuſing to go voluntarily. 

Hugh Barclay depones, Page 26, A. That, after the Election 
* of Magiſtrates at Cupar, in October 1 767, the Deponent was em- 
© ployed for Mr. Mackinto/h to cite Perſons to compear, both before 
the Sherift-depute and Sheriff-ſubſtitute, to be precognoſced. De- 
E bones, that he gave a Citation to the Purſuer, Fames Sibbalil, to 
compear before the Sheriff-ſubſtitute, at the Houſe of Haniel 

| * Monro, Vintner in Cupar ; at giving which, Mr. Sibbald told the 
| © Deponent he would not come, as that was not the ordinary. 
Place for holding the SheriF-courts in; ; that, ſome Days thereaf- 
ter, he gave another Citation to the Purſuer to compcar before 
the Sheriff -depute at the Court-houſe, in the Tolbooth of Crypar ;: 
that the Deponent returned his Execution of Citation, and the 
Names of the {ſundry Perſons cited were called over in the Court- 
|* houſe, and the Court was adjourned to the Houſe of the faid 
Daniel Monro, where the Precognition was taken, and the Perſons 
that were. cited. were ſent. for one after another, as they were 
| ” wanted ge: 
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1 
wanted; that, when the Purſuer was wanted, the Deponent waz 
ſent for him, which he thinks would have been Nine o'Clock at 


Night; and the Deponent found the Purſuer in the Houſe of 


Mary Ander ſan with Company, and deſired him to attend the 
Sheriff immediately. To which he anſwered he would come im- 
mediately after he was done with ſome Trades Meeting, he was 
at, which Anſwer the Deponent reported to the Sherift, on which 
the Sheriff deſired the Deponent to go and bring $S:bbald along(t 
with him immediately; that the Deponent accordingly went to 
the Houſe of Mary Anderſon a ſecond time, but found the Pur. 
ſuer was gone ; that he went back and reported this to the SIR 
riff; and, on the Deponent's coming out of Daniel Monro's Houſe 
he found: the Purſuer on the Street, on his Way home, paſt Danitl 


Monro's, and George Baſilly fand Henry Duncan, Sheriff-mairs, 


were with him ; upon which the Deponent defired the Purſuer 


to go and ſpeak: to the Sheriff immediately, as he was waitin 


for him: Upon this, Alexander Ferguſon, Deacon of the Smiths, 
who was by, deſired the Purſuer to go to his own Houſe, as he 
had no Bulineſs to go to the Sheriff; that the Purſuer told the 
Deponent he would not go to the Sherift, unleſs compelled; 
whereupon the Deponent told him, if he would not go, he would 
let it atone, as he had no Orders to compel him, but to call 


him; however, the Purſuer went directly to the Sheriff, and the 


Deponent did not ſee any other of the two Sheriff. mairs wy any 


Hands upon him.” 
Henry Duncan, after mentioning, that he, together with Hugh 


Barclay and George Baſilly, were ſent to cite the Purſuer to appear 


before the Sheriff, depones, Page 29, K. That the Deponent and | 


66 
[1% 
664 


£6 


the other two Perſons above named, went in ſearch of the Pur- 
ſuer, and found him 1n the Houſe of Mary Ander/on, and gave 
him the Citation; that the Purſuer ſaid he would come imme— 
diately ; that, upwards of an Hour after this, either George Ba- 


« ſilly, or Hugh Barclay, deſired the Deponent to go along with 
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them to ſee and get the Purſuer to come to the Sheriff, as he had 
not come as he had promiſed ; that the Deponent went to Mary 
Anderſon's Houſe alone, where he found the Purſuer, and he and 
Deacon Fergu/on came down the Street with the Deponent ; that 
the Purſuer inclined to go home, and he was deſired to do ſo by 
Deacon Ferguſon; and, when they were a little paſt Daniel Mon- 


70's Houle, where the Sheriff was, Hugh Barclay came up to the 
* Eurluer,! 


% Purſuer, and told him he behoved to go to the Sheriff, as he was 
* wanted immediately; that, at this Time, George Baſh lly was 
« preſent, and the Purſuer accordingly turned back, and went to 
„the Sheriff immediately, but before he went, he refuſed to go, 
but at laſt agreed; and the Deponent laid no Hands on him, or 
*« uſed any Compulſion, nor did the other Sherift-officers, ſo far as 
the Deponent obſerved.” 

With regard to the Purſuer's Behaviour, after he came before 
the Sheriff, he at firſt refuſed to anſwer any Queſtion that thould 
be put to him that Night; ; and though he afterwards agreed to ſub- 
mit to an Examination, yet no ſooner did his Wife appear than he 
retracted. 

George Johnſtone, after mentioning the Purſuer's being brought 
before the Sheriff, and his being told that he was to give his Oath 
in a Precognition, depones, Page 12, K. That, upon the Inti- 
mation made to James Sibbald by the Sheriff, of the Reaſon of his 
being brought there as above, he, Sib bald, poſitively ſaid, that 
„he would not depone that Night; on which the Sheriff depute 
„dealt with him for a conſiderable Time, endeavouring to per- 
ſuade him to comply, and, at laſt, he did comply, and gave his 
„ Oath ; and, after ſome Queſtions had been put to him, and an- 
% {wered, his Wife came and called for him, and he was allowed 
to go out and ſpeak to her, but ordered to return, and he returned 

* accordingly; and his Wife, upon ſome Queſtions being aſked 
* him after he returned, called out from the Back of the Door, as 
„the Deponent thinks, That her Huſband ſhould not anſwer thele 
* Queſtions, but is not ſure whether ſhe added the Words hat 
„% Night, or not; and, {he continuing to make a Noiſe, was or- 
% dered either to be put out, or kept out, the Deponent being un- 
* certain whether ſhe was in the Room, or at the Back of the 
* Door. Depones, that, after this Order was given, he heard 
* James Sibbald's Wife {till making a Noiſe, and heard her ſay, 
* that ſhe would be into the Room, and heard loud Knocking at 
* the Door; and ſhe came in, or was let into the Room where the 
Company was, and walked forward, and held up ber Hand be- 
* fore the Sheriffs Face, and ſaid ihe would fain ſee the Man that 
would make her Huſband ſwear, or put him in Priton ; and 
* tramp'd on the Floor with her Feet, and jaid, that if her Fluſ- 
* band was put in Prifon, ſhe would get a better Fellow 0 takt 2 
him out than him who put him 1 in; and ſhe was ordered to b 
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taken to the Door by the Officers ; and the Deponent thinks ſhe 


got into the Room again, and made a Noiſe, on which a War- 


rant of Commitment was made out againſt her, to fend her 


to Priſon; and, after a ſhort Delay, the was ordered to be 
carried to Priſon; on which James Sibbald, her Huſband, ſaid, 


that if ſhe was ſent to Priſon, he would go along with her, and 


he would anſwer no more Queſtions; and when the Officers laid 


hold of his Wife, the uttered 1ome outrageous Language, and 
he, James Sibbald himſelf, went and gripped ſome of the Offi- 
cers, to ſtop them from carrying her away; and Mr. Robert/on, 
the Town-clerk, being preſent, took hold, as the Deponent 
thinks, of James Sibbald's Coat, and pulled bim back, when he 
was in grips with the Officer. Depones, that James Sibhald's Wife 
was detained in the Room for ſome Time, until a Warrant of 
Commitment was made out againſt James Sibbald himſelf, to com- 
mit him Priſoner along with his Wife, becauſe he had refuſed to 
go on in anſwering the Queſtions put to him, and ſaid as above, 
that if his Wife was to be committed to Priſon, he would go a- 
long with her. Depones, that the Officers carried both Si 
and his Wife out of the Room, in order to go to Priſon, 
and the Deponent heard they were both impriſoned accord- 


ingly.“ 


Hugh Barclay depones, Page 27, A. * That he went a very 
little after the Purſuer into the Room where the Sheriff was, 


when he obſerved the Sheriff and the Purſuer having ſome Diſ- 


pute, the Import.of which was, that the Purſuer refuſed either 


to give an Oath, or anſwer the Queſtions the Sheriff was to put 


to him: That the Deponent thinks the Purſuer might have been 
perſuaded to have given his Oath, but in the Interim the Purſu- 
er's Wife came to the Door of the Room, and knocked thereat, 


and ſaid the wanted her Huiband ; upon which the Deponent 


opened the Door a little, and told her her Huſband was with the 
Sheriff, and ſhe might be eaſy; whereupon ſhe ſaid, By God, 
if he was a Lord of Velvet ihe would pull down the Houſe, if 
ſhe did not get her Hutband out, for that he thould give no Oath 
that Night: That the Deponent having opened the Door, ſhe 
forced her Way in, and clapped her Hands, and uſed ſome Ex- 
preſſions which the Deponent does not remember ; upon which 
the Sheriff deſired her ta go away, other ways it would be worſe 
for her; to which ſhe anſwered, If he put her into the Tolbooth, 
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ſhe would get better to take her out than thoſe who put her in: 
And upon this, ſhe and her Huſband went out of that Room, 


and into another; and in a little Space he returned to where 
the Sheriff was, and told him, he would neither give his Oath, 


nor anſwer any Queſtions that would be put to him that 


Night: That, the Purſuer's Wife came in a ſecond Time to 
the Room, and wanted to take away her Huſband, and ſaid ſhe 


would not go without him; and curſed the Sheriff and all his 
Company, and ſaid ſhe did not give a Farthing for one of them, 
for they might kiſs her Neery Nory; and ſtamped with her 
Feet on the Ground, made a great Noiſe, and held up her Hand 
to the Sheriff, as if ſhe meant to ſtrike at him, though the De- 
ponent did not think ſhe had any Intention to do it; and at this 
Time there was not above the Diſtance of a Yard betwixt her 
and the Sheriff, and does not remember if there was any be- 
twixt them. Depones, that the Sheriff deſired to put her to the 
Door, on which ſhe ſaid, ſhe would make a Sacrifice of any Per- 


ſon who would offer to put her to the Door, and uſed ſeveral 


contemptuous Expreſſions to the Sheriff, which the Deponent 


does not now remember. 


William Robertſon depones, Page 30, H,“ That upon the 4th 
of November 1767 Years, he was ſent PSs by Mr. Dalgleifh, the 
Sheriff-depute, to come and {ſpeak to him in the Houſe of 
Daniel Monro, Vintner in Cupar, about ſeven o'Clock at Night, 
as he thinks: That the Deponent accordingly went, upon a ſe— 
cond Meſſage, and was informed, that the Purſuer had been 
ſent for to be precognoſced, and who had promiſed to come im- 
mediately ; and the Sheriff having ſent the Officers for him a 
ſecond Time, he came, and the Sheriff told him he was going 


to ask him ſome Queſtions upon Oath, upon which the Purſuer 


ſaid, he would aniwer none, whereupon the Sheriff took down 
a Minute in Writing, which was ſubſcribed by him and the 
Purſuer; and the Copy of the ſaid Minute produced in Proceſs, 
being ſhown to the Deponent, and by him compared with the 
principal, depones, the ſame is an exact Copy of the principal, 
which Copy is marked by him, the Deponent, and Examinator, 
as relative hereto : That after this Refuſal of the Purſuer's, ke 


was prevailed upon by the Sheriff to anſwer the Queſtions that 


were to be put to him, or to be examined, and accordingly the 


Sheriff adminiſtrate an Oath to him, and procceded to reduce 
60 


BF 


the Anſwers he made into Writing, in the Comſe of doing 


which; and when they were mentioning Mr. Dempfer's Name, 
the ee Wife came to the Door of the Room, and made a 
great Noiſe, and forced herſelf into the Room, and inſulted the 
Sheriff, and wagged her Fiſt at him, upon which the Purſuer 
and her went out of the Room for a few Minutes, and he re- 
turned, and the Sheriff was proceeding in the Examination, 
when the Purfuer's Wife again forced herſelf into the Room, and 


acted the fame Part as before, upon which the Sheriff told her 


if ſhe would not retire, he behoved to put her in Priſon ; on this, 
ſhe ſwore who would put her in Priſon, and if he put her in, ſhe 
would get a better one to take her out, and that the would fa- 


criſice any Perſon that would lay a Hand upon her, and utter- 


ed ſeveral Oaths, and ſtamped with her Feet, and uſed ſeveral 
contemptuous Expreſſions to the Sheriff, and the Defender, Mr. 
Mackmto/h ; upon which, the Sheriff granted a Warrant for 
committing her to Priſon, but which was not at this Time put 


in Execution, but the Purſuer's Wife was put to the Door, and 


the Sheriff then proceeded in the Examination, when the Pur- 
ſuer's Wife again forced herſelf into the Room, upon which, and 


her behaving in the ſame Manner as ſhe had done before, the 


Purſuer deſired leave to go to the Door to ſpeak with his Wife, 
and they both went out, and in about ten Minutes thereafter, 
the Purſuer returned, v hen the Sheriff again proceeded in the 
Examination, but was interrupted by the Purfuer's Wife forcing 
herfelf into the Room again, about an Ell within the Door, 
and made a great Noife with her Tongue ; upon which, the 
Sheriff ordered the Officers to put her to the Door, and when 
the Officer was taking her by the Arm to put her out, the Pur- 
ſuer ran towards the Door, ſay ing, Let me ſee who will lay Hands 
on my Wife, and got hold of the Officer, and they all three 
went out of the Room, and immediately thereafter the Purſuer 
returned, and refuſed to anſwer any more Queſtions, and ſay- 
ing the Sheriff might commit him to Priſon, whereupon a War- 
rant for committing him was granted.“ 

Nobert Monro, depones, Page 33, G. That he was preſent at 
the Meeting to which the Purfuer was called by the Sheriff- 


depute, and that the Deponent was there a few Minutes before 


the Purſuer came in. Depones, That he does not remember 
whether the Purluer refuſed to anſxer any Queſtions put to him 
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by the Sheriff upon his firſt coming in, but remembers that the 


Purſuer was afterwards ſworn, and Queſtions put to him, and 


the Anſwers thereto put down in Writing ; and upon a Queſ- 
tion being put to him, in which Mr. Demgſter's Name was men- 
tioned, Mrs. S:bbald. being in the Out- ſide of the Room-door, 
made a great Noiſe, and wanted to be in; that ſhe came in; 
but whether ſhe forced her Way, or the Officer opened the Door 
to her, he knows not ; that upon her coming in, ſhe made up 
to her Husband, and ſwore ſhe would not allow him to anſwer 
any Queſtion that might be againſt Mr. Dempſter or Mr. Bax- 
ter: That, upon the Sheriff's defiring her to hold her Tongue, 


or go out of the Room, ſhe fell in a Paſſion, and curſed and 


ſwore; upon which, the Sheriff deſired the Officers to take her 
out of the Room ; whereupon ſhe anſwered him, ſhe would 
cleave any Perſon that would put a Hand upon her ; that the 
Purſuer ſeemed concerned about his Wife's Behaviour, aſked 
Liberty from the Sheriff to go out of the Room with his Wite ; 
that accordingly he and ſhe went out, and returned in a little ; 
and the Sheriff having put the ſame: Queſtion he had formerly 


done when interrupted, the Purſuer's Wife came again into the 


Room, and behaved in the ſame Manner as before, and faid to 
her Husband, ſhe wondered he was ſo low-lifed as to anſwer 


their Courts : That at this Time, ſhe clapped her Hands and 


{hook her Fiſt - at the Sheriff, and uttered ſeveral Oaths, and 
ſtamped with her Feet ; upon which, the Sheriff adviſed her to 


go away, and deſired her, if ſhe would not behave better other- 


wiſe, he behoved to commit her to Priſon ; whereupon ſhe ſaid, 


ſhe would get better to take her out, than thoſe that put her in, 


and that he might kiſs her Neery Nory: That about this Time- 

a Warrant was made out for committing her to Priſon, and the 
Sheriff defired the Officers to do their Duty, and carry her out 
of the Room ; but whether the Officers had the Warrant, or if 
it was lying on the Table, he does not know; and upon the Of- 
ficers laying Hands upon her to take her away, the Purſuer run 
out and gripped one of the Officers, and got hold of his Wife, 


and brought her within the Door, and the Purſuer then told the 


Sheriff he would anſwer no more Queſtions that Night; and that 
if he had a Mind to commit him to Priſon, he might do it, both 


F for him and his Wife; for he would rather go to Priſon than 


D « anſwer 


te anſwer another Queſtion that Night: On which the Sheriff id 
© to the Purſuer he would be better in his own Bed than in Priſon; 
* and, aſked what was the Reaſon he would not anſwer any more 
* Queſtions ? to which the Purſuer anſwered, he had Reaſons of 
* his own; whereupon the Sheriff deſired the Clerk to read over 
* ſo far as was taken down of the Purſuer's Depoſition, which was 
“% done; and the Sheriff aſked the Purſuer, if that was not the 
* Anſwer he had made? and he having anſwered in the Affirm- 
* ative, the Sheriff defired him to fign it, but which he refuſed to 
* do ; whereupon the Sheriff aſked him again, if that was not 
* the Anſwers he had made? the Purſuer ſaid it was, but he 
* would neither ſign it, nor anſwer any more Queſtions that 
a Night ; ; on which, the Warrant was granted for committing 
him.“ 

The Memorialiſts think it unneceſſary to trouble your 1 | 
with any Obſervations on theſe Depoſitions. It is, no doubt, pro- 
per to inflict Cenſure, or other ſuitable Puniſhment on every Judge 
who tranſgreſſes the Duty of his Character, or countenances Oppreſ- 
ſion in the ſmalleſt Degree; but if the Lieges were to be allowed to 
contemn the Authority of the Civil Magiltrate, and to refuſe to an- 
ſwer pertinent Queſtions, when called to give Evidence in Matters of 
a criminal Nature, there would ſoon be an End of all Government. 
When ſuch Things happen, it becomes a neceſſary Part of the Du- 
ty of a Judge, to vindicate his Authority, by committing the Of- 
fenders to Prifon ; Mr. S:bbald, indeed, pretends that a Queſtion 
was put to him, tending to inter Turpitude againſt himſelf, but 
of this he has brouglit no Evidence; on the contrary, it is proved, 
in the cleareſt Manner, that after the Outrage committed by his 
Wife, he abſolutely refuſed to anſwer any Queſtion whatever. 
It is therefore ſubmitted to your Lordſhips, that no Blame can lie 
either upon Mr. Maclintoſh, for moving, or the Sheriff for 
granting, the Warrant of Commitment againſt the Pur- 
juer. 

With regard to the Wife, it is needleſs to add a ſingle Word; 
the Inſolence of her Behaviour is ſo itrongly pointed out in the 
Depotitions already quoted, as to ſatisfy every Perſon, that the 
Sheriff would have been unworthy of his Office, if he hed allowed 
her ſo to trample upon his Authority, without inflicting ſome 


Degree of Puniliment, Indeed, his Lenity in allowing her to go 
out 
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out of Priſon the very next day, or the Day thereafter, is very re- 
markable. It is proved by the Oath of George Douglas, the Jailor, 
who depones, Page 24, K, That the firſt or ſecond Day after her 
© Commitment, the Sheriff came up to him, and aſked him, if 
« Mrs. Sibbald was ſtill in Priſon ? to which he anſwered in the 
« Affirmative ; that the Sheriff, upon that, defired him, the De- 
* ponent, to go to Mrs. Sibbald, and tell her ſhe was at Liberty, 
“ and might go home when ſhe pleaſed : That upon his deliver- 
« ing this Meſſage to Mrs. Sibbald, ſhe ſaid ſhe would not go out 
of Priſon, till ſhe knew what ſhe was ſent there for ; that he 
thought that that verbal Order was ſufficient to free him from 
© having any further Charge of her, and that it was a ſufficient 
“Liberation, and that accordingly he took no further Charge of 
& her, but ſhe ſtill continued in Priſon.”? 

Upon the whole, it 1s hoped, that your Lordſhips will have no 
Difficulty of aſſoilzying the Memorialiſts from this wanton and 
vexatious Proceſs. 
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In reſpect whereof, &c. 
ALEX. WIGHT. 


* — — — : ̃᷑ HR — — „ Ä 


= - 1 . 


. — Pu — 
— Bs II eb ne —-„ꝛ᷑ — = whe — 


————— WW 
. F NN $ P 
P en: OE A ey as ROE ns : 1 * 


